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A Brief Meta-Analysis of Literature Regarding Same-Sex Marriage Legislation 

Dr David J Pohlmann 

Because I have been told in recent days that anyone choosing to vote no in the upcoming 

postal survey about same sex marriage has zero reasons for doing so, and because a friend 

on social media recently told another friend who had offered some reasons for voting no to 

‘put up or shut up’, I decided to do a brief meta-analysis of serious research work done by 

those in the religious law field.  We’re talking about barristers, law professors and the like, 

from both here and overseas.  What are they saying?  Largely they are saying: 

• The redefinition of marriage to equate same sex marriage to what has been 

traditionally understood as marriage is likely to have knock-on effects within society.   

• That marriage officiants have been treated unequally in at least three jurisdictions 

that have legislated for same-sex marriage, and that it can be reasonably inferred 

that this is likely in the Australian situation. 

• That the rights of those who hold to valid religious views following the redefinition of 

marriage have been discriminated, and that it can be reasonably inferred that same-

sex marriage legislation may be used to restrict religious exercise which conflicts with 

same-sex marriage. 

• That a growing narrative of contempt for religious opinions and practices that oppose 

same-sex marriage has already entered into government bureaucracy in a number of 

jurisdictions which have redefined marriage in this way. 

• That the redefinition of marriage and codifying of same-sex marriage has turned the 

basic premise of marriage in the Western world into one which promises the 

happiness of adults, rather than the wellbeing of families. 

• That the redefinition of marriage in Canada has had detrimental effects on free 

speech rights, parental rights in education, and autonomy rights of religious 

institutions, along with a weakening of the marriage culture, and similar effects may 

be reasonably extrapolated to other Western democracies who are going down a 

similar legislative path. 

• That there are powerful grounds for preserving the current definition of marriage in 

Australia. 
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Charles Reid1  argues “that the institutional weight of marriage, for most of the last two 

thousand years, has been in favor(sic) of seeing marriage as the appropriate vehicle in 

which to give birth to and raise children. The procreative dimension of marriage has been the 

central core organizing principle of the institutional—that is, the legal—understanding of 

marriage from the time of pre-Christian Roman law to the present, although it is currently 

endangered by various shifts in legal norms and public philosophies. 

 Read examines four societies (the pre-Christian classical Rome, the early medieval 

West of the sixth through eleventh centuries, the High Middle Ages of the twelfth through 

fifteenth centuries, and the Anglican high church and theological culture of the early modern 

period).  In “each of these societies, a great emphasis placed on marriage as the legitimate 

means of bringing into being the next generation. Indeed, [Read concludes that] the 

procreative dimension of marriage was, in each of these societies, the central organizing 

principle of legal analysis and social life.” 

 Reminding the reader that “American marriage law continued to reflect these basic 

presuppositions until well into the twentieth century”, Read argues that “it was only in the 

mid-1980s, in the academic reception given to the case of Turner v. Safley [that ones sees] 

the definitive severing of procreation from its place of pride as the central organizing 

principle of American marriage law.”  Read reviews a number of pieces of case-law, and 

eventually concludes that “procreation no longer serves as the central organizing principle of 

the law. In a sense, then, [he contends] these cases have ceased to connect marriage to the 

natural processes of fecundity and reproduction.”  Read wonders what possible effects this 

fact will have on the ongoing discussions in the west about the redefinition of marriage. 

Rex Ahdar2, (Professor, Faculty of Law, University of Otago), in a survey of same-sex 

marriage legislation within 3 Jurisdictions (England and Wales, New Zealand and Canada) 

found that said legislation incorporated an exemption for religious ministers who object to 

solemnising such marriages but by contrast another category of potential objectors 

(marriage registrars, commissioners or celebrants employed or appointed by the state) have 

not been accorded a similar accommodation grounded in the right of religious freedom and 

conscience. 

                                                           
1 Charles J. Reid, Jr., Marriage in Its Procreative Dimension: The Meaning of the Institution of Marriage 
Throughout the Ages, 6 University of. St. Thomas Law Journal. 454 (2009). 
 
2 Ahdar, Rex, Ecclesiastical Law Journal (2014, 1) Solemnisation of Same-Sex Marriage And Religious Freedom. 
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Iain Benson3 (University of Notre Dame Australia; University of the Free State - Faculty of 

Law, Department of Public Law) contends that “The Canadian Law Deans, in unanimously 

opposing the application by a Christian University to establish a law school that would teach 

"from a Christian perspective" base their objection to the Christian moral position on a 

variety of matters that include sexual morality. In this paper it is argued that the law deans 

exhibit classic symptoms of "civil totalism" and are not, in fact, the liberals they profess to be 

but are, in fact, opposed to genuine diversity, liberalism and the proper approach to 

Canadian constitutional law principles. As such it is argued that the law deans have failed to 

take the proper approach to diversity and the freedoms of association and religion in 

Canadian law.” 

Alex Deagon 4 reviewed “a number of recent cases in Australia [that] have highlighted an 

emerging tension between religious freedom and anti-discrimination law, particularly in 

relation to sexual orientation and same-sex marriage. He reports that opponents “of same-

sex marriage assert that if same-sex marriage is legalised, anti-discrimination law could be 

used to restrict religious exercise which conflicts with same-sex marriage. Deagon asserts 

that any “constitutional protection of religious exercise is questionable due to the historically 

narrow construction of the free exercise clause by the High Court. Consequently, [in]  “this 

article [Deagon sets out to define] “the boundaries of the free exercise clause in this dynamic 

context, arguing that the High Court should adopt a broader interpretation of free exercise 

informed by the same priority for democracy reasoning which undergirds the implied 

freedom of political communication.” He argues that “contextually appropriate and clear 

boundaries for the free exercise clause are required for law to effectively engage with this 

continuing tension between religious freedom and anti-discrimination in a same-sex 

marriage context.” 

Barry Bussey5 explores “the effects of the legal redefinition of marriage as experienced by 

religious law schools, and by extension, all religious institutions that maintain the traditional 

definition of marriage. [He] also refers to the Canadian case involving the proposed school of 

law by Trinity Western University in Langley, British Columbia. [Bussey argues that the] 

                                                           
3 Benson, Iain T., Law Deans, Legal Coercion and the Freedoms of Association and Religion in Canada (June 10, 
2013). The Advocate, Vol. 71, Part 5, pp. 671-675, September 2013. Available at SSRN: 
https://ssrn.com/abstract=2328945 
 
4 Deagon, Alex (2017) Defining the interface of freedom and discrimination: Exercising religion, democracy and 
same-sex marriage. International Trade and Business Law Review, 20, pp. 239-286. 
5 Bussey, Barry W., Rights Inflation: Attempts to Redefine Marriage and the Freedom of Religion: The Case of 
Trinity Western University School of Law (May 17, 2017). Regent University Law Review, Vol. 29, No. 197, 
2017. Available at SSRN: https://ssrn.com/abstract=2969788 
 

https://ssrn.com/abstract=2328945
https://eprints.qut.edu.au/view/person/Deagon,_Alex.html
https://ssrn.com/abstract=2969788
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TWU law school case is a prime example of the point of [his] paper: [In his view] the 

redefinition of marriage has led to an intolerance of religious institutions that maintain the 

belief and practice of traditional marriage. [He argues that] there is a growing contempt of 

such religious opinions and practices because they are viewed as wrong. This contempt, [he 

asserts] is evident in a number of instances that are reviewed in this Article—including [1] 

the use of very unflattering language by the Law Benchers of the various Canadian law 

societies towards TWU, and [2] a number of rather outlandish arguments against TWU 

asserted by legal academics. When we step back and consider the dramatic denunciations 

TWU has received from the legal profession, [Bussey contends that] it is very clear that there 

is a contemptuous attitude—if not a vilification—of those who would maintain the traditional 

view on marriage. 

Sherif Girgis (Princeton University Department of Philosophy), Robert George (Princeton 

University - Department of Political Science) and Ryan T. Anderson (University of Notre 

Dame Department of Political Science) 6 contend “that as a moral reality, marriage is the 

union of a man and a woman who make a permanent and exclusive commitment to each 

other of the type that is naturally fulfilled by bearing and rearing children together, and 

renewed by acts that constitute the behavioural(sic) part of the process of reproduction. 

[They also] argue that there are decisive principled as well as prudential reasons for the 

state to enshrine this understanding of marriage in its positive law, and to resist the call to 

recognize as marriages the sexual unions of same-sex partners.  

 

 Besides [offering] this positive argument for [their] position and raising several 

objections to the view that same-sex unions should be recognized, [the authors also] 

address what [they] consider the strongest philosophical objections to [their] view of the 

nature of marriage, as well as more pragmatic concerns about the point or consequences of 

implementing it as a policy.” 

Bradley Miller 7 (associate professor of law at the University of Western Ontario and a 

Visiting Fellow in the James Madison Program in American Ideals and Institutions at 

Princeton University) [argues] that “the effects of same-sex civil marriage in Canada [such 

as] restrictions on free speech rights, parental rights in education, and autonomy rights of 

religious institutions, along with a weakening of the marriage culture” [together] provide 

                                                           
6 What is Marriage? 
Harvard Journal of Law and Public Policy, Vol. 34, No. 1, pp. 245-287, Winter 2010 
 
7 Same-Sex Marriage Ten Years On: Lessons from Canada Within ‘Marriage’ 
http://www.thepublicdiscourse.com/category/marriage/  

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1722155##
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lessons for the United States”, and one could argue other western states considering similar 

legislation. 

 Miller argues that ”we can gather from these data is that same-sex marriage has not, 

contrary to arguments that it would, powered a resurgent marriage culture in Canada. Nor 

are there any census data (one way or the other) for empirical arguments tying the 

institutionalization of same-sex marriage to marriage stability.”  

 He argues that without “empirical data on divorce rates (which are not forthcoming in 

Canada)… [the reader is] left with the question, does the institutionalization of same-sex 

marriage rest on a conception of marriage that places a premium on stability, as does the 

conjugal conception?”  He posits whether “we can reasonably believe same-sex marriage 

will speed up cultural acceptance of a conception of marriage—the adult companionate 

model—that has done much social damage over the past fifty years.” 

Neville Rochow (2013)8, (Barrister; adjunct Professor at Notre Dame University, Sydney, and 

adjunct Associate Professor at University of Adelaide Law School; member of the Adelaide 

Law School Research Unit for the Study of Society, Law and Religion) argues that there is a 

“bankruptcy of courtesy and respect in Australian public discourse” and that this along with 

“anti-discrimination legislation” …“represents one of the major inhibitors of free speech.”  

While the rules of debate in Australian parliaments and the courts are governed in theory 

and largely in practice, [by] respectful and courteous discourse, Rochow (2013) contends 

that “outside the courts and parliament, the tone of debate is quite different, particularly with 

respect to same-sex marriage”. 

Rochow (2013) describes “…the tenor of public discourse in Australia [as one which] has 

degenerated into the ad hominem attack. Instead of dealing with issues, too often and too 

readily there is name calling. Opponents of same-sex marriage have had their views unfairly 

reported and inaccurately represented, and have been personally vilified and denigrated so 

readily that the debate has quickly become personal, shrill, and vicious. Points under debate 

and relevant facts become secondary. Too easily are labels like “bigot,” “fanatic,” 

“homophobe,” and “misogynist” employed to gain perceived forensic advantage when they 

serve no useful or proper purpose in the dialectic of informed argument.”  

                                                           
8 Neville Rochow, “. . . Speak Now or Forever Hold Your Peace . . .” —The Influence of Constitutional Argument 
on Same-Sex Marriage Legislation Debates in Australia, 2013 BYU L. Rev. 521 (2014).  
Available at: http://digitalcommons.law.byu.edu/lawreview/vol2013/iss3/6 
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 Rochow (2013) reminds the reader that most of those in opposition to legislating 

same-sex marriage in Australia have advanced reasons why such legislation should not be 

enacted.  Instead he offers the reader 2 reasons why such legislation cannot be enacted. 

 For one, “unless the High Court were to depart from a considerable body of 

precedent and refuse to adopt either an approach to the construction of the relevant power 

that departed radically from its previous approaches to the relevant powers and the meaning 

of marriage, it would seem that there are very strong arguments as to why any federal Act 

may well be declared as being beyond Parliament’s power” due to the notion that marriage 

has (i) an intrinsic historical meaning, (ii) a particular meaning of marriage with reference to 

§51 of the Constitution as it was understood at the time of its writing.  The only caveat to (ii) 

above is if “a binding international covenant to so legislate [is] identified.” Rochow (2013) 

states that “To date, no covenant sufficient for that purpose has been identified by 

proponents of same-sex marriage.” 

The second reason hinges on the fact that given the inability for the Federal 

Parliament to validly legislate a redefinition of marriage, that “When a State law, if valid, 

would alter, impair or detract from the operation of a law of the Commonwealth Parliament, 

then to that extent it is invalid.”  So in other words, State Parliaments cannot validly enact 

legislation that interferes with Commonwealth laws. 

Neville Rochow (2016)9 also argues for the existence of a kind of dystopia that is manifest 

through the “concept of control by others and loss of individual freedom [which] is the stuff of 

our collective nightmare.”  He further asserts that the “very idea that the only freedom 

[available to us] is one of conforming to an order that is dictated sends chills down the 

spine.” In the case of marriage reform, which is so closely connected to moral and religious 

beliefs, Rochow (2016) asks whether the “only freedom left [us] might be conformity. If so, 

could we perhaps be witnessing symptoms of early-onset dystopia?” 

Michael Quinlan10 “examines marriage in multicultural and multi-faith Australia. [He] 

considers the history of, and reasons for, State recognition of marriage in Australia between 

one man and one woman entered into voluntarily for life. [Quinlan] argues that the tradition in 

Australia since European settlement has been for the State to only recognize this traditional 

                                                           
9 Neville Rochow, An Incurable Malaise: Commonwealth v. Australian Capital Territory and Baskin v . Bogan as 
Symptoms of Early-Onset Dystopia, 2015 BYU Law. Review 609 (2016). 
Available at: http://digitalcommons.law.byu.edu/lawreview/vol2015/iss3/4 
 
10 Quinlan, Michael (2017) "Marriage, Tradition, Multiculturalism and the Accommodation of Difference in 
Australia," The University of Notre Dame Australia Law Review: Vol. 18 , Article 3.  
Available at: http://researchonline.nd.edu.au/undalr/vol18/iss1/3 
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form of marriage as marriage. [Quinlan’s] paper considers the meaning of equality and 

discrimination and argues that for those concepts to have meaning in the context of marriage 

it is first necessary to have a clear understanding of why the State does and should continue 

to have any role in marriage. The paper argues that tradition and empirical evidence support 

the continuation of State recognition of traditional marriage. The paper also examines the 

absence of State recognition in Australia of other conceptions of marriage including certain 

forms of marriage within the Islamic tradition, all cultural marriages celebrated within the 

traditions of Australia’s Aboriginal peoples and marriages between two persons of the same 

sex. [Quinlan] argues that tradition and empirical evidence do not presently support the 

redefinition of marriage to include State recognition of these forms of marriage. [He] 

concludes that there are powerful grounds for preserving the current definition of marriage in 

Australia and that it should be preserved.” 

David Pohlmann (DipTeach., BEd., MEd., Grad.Cert.Hum.Behav., Grad.Dip.Min.Stud., PhD, 

MACE, MACEL)  is a former sessional lecturer in Ethics and Law in Education at Griffith 

University, and a former senior lecturer in the School of Social Science at Christian Heritage 

College. He is currently the Pastor at a Uniting Church in Townsville. 

 

 

 

 

 

 


